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course of subsequent resale, it must be decided separately whether one or more of the exemptions
apply. If this is not the case, a prospectus has to be drawn up for a public offer.

This provision is interpreted and applied in some Member States in such a way that separate
prospectuses are required at every stage of the resale of a security, regardless of whether a
prospectus has already been issued or not. This means, among other things, that already approved
prospectuses which are valid Community-wide under Article 17 and which have been notified
accordingly under Article 18, cannot - by reference to Article 3 (2) sentence 2 PD - be used at the
subsequent distribution stage and have to be supplemented considerably with regard to the
information they contain. This approach by some Member States is not covered by Article 3 (2)
sentence 2 PD and is also completely at odds with the idea of the European passport for securities
prospectuses. Clarification is urgently required to the effect that an already approved prospectus or
base prospectus for an offering or offering programme is valid, in the host Member States in which
it has been notified accordingly, for public offerings at any subsequent resale stage and/or for
admission to trading on a regulated market. Such clarification could be achieved by stipulating in
Article 3 (2) PD that a prospectus in accordance with the PD only has to be drawn up for second
offerings if such a prospectus has not yet been provided.

® re 3. Article 3 (2) PD: Clarification of the term "offer of securities to the public"
Article 2 (1) (d) PD defines the term "offer of securities to the public" quite broadly and is
therefore implemented differently in the Member States. This legal uncertainty currently
necessitates a careful analysis of the legal situation in each Member State in which securities are to
be offered. This is time-consuming and cost-intensive. As a result, the Prospectus Directive fails to
achieve one of its main objectives - facilitating cross-border offerings of securities.

An EU-wide definition based on German practice would be advisable. Under this definition, the
following cases would not constitute a public offer of securities to the public:

» Communications concerning trading in securities on a regulated market or MTF
» Information on an imminent offer of securities, as long as the investor has no actual means of

subscribing for or purchasing the securities
« Offers which are addressed to only a limited group of persons where the addressees are known

individually to the offerer, have been specifically selected and individually approached by him
and where the investors do not require any information in the form of a prospectus, e.g.
particularly where a subscription rights offer is addressed exclusively to existing shareholders
without any (exchange) rights trading taking place.
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® re 4. Article 2 (1) (m) (ii) PD: Freedom to choose the home Member State
For non-equity securities whose minimum denomination is at least EUR 1,000, an issuer is in
principle free to have the prospectus approved in its home Member State or in the Member State in
which the securities are to be admitted to trading or offered to the public. We are in favour of
expanding this option to all non-equity securities, regardless of their denomination. From a
practical point of view, the limit appears arbitrary. As the features of a non-equity security and the
risks to which they give rise are completely independent of its fixed denomination, there is no
reason for such a differentiation from an investor protection standpoint. Moreover, since the entry
into force of the PD the contents and the structure of a prospectus have been subject to uniform
requirements, so that, even if an option with regard to the home Member State is exercised, the
investor is not disadvantaged in any way as all European approval authorities must apply the same
benchmark when examining a prospectus.

* re 5. Article 16 PD
The obligation to provide a supplement currently applies in general, regardless of whether any
significant new factor it contains may affect the performance of a security positively or negatively.
It does not, however, appear appropriate that if this significant new factor is positive capital market
information the issuer is required to not only go through the supplement procedure, including
approval of the supplement by the competent authority - which usually means interrupting the
offering -, but also has to contend with investors possibly withdrawing their acceptances. For this
reason, the requirement to supplement a prospectus should only cover significant mistakes or
inaccuracies which lead investors, when assessing the securities, to expect a negative performance.
It should also be made clear that corrections to prospectus information which are non-significant or
are due to slips of the pen or similar oversights are possible without the need to go through the
procedure under Article 16 PD. The relationship between the ad hoc disclosure requirements under
Article 6 of the Market Abuse Directive (2003/6/EC) and significant new factors that make a
supplement necessary also needs to be clarified. The issuer will, as a rule, have to make an ad hoc
disclosure in order to inform the market immediately; the requirement to go through the approval
procedure under Article 16 PD is at odds with this. For this reason, a right of withdrawal for the
investor should be ruled out at least in the case of ad hoc disclosure.

The current arrangement under Article 16 PD is also unclear in that the time when the requirement
to supplement a prospectus ceases to apply is the "final closing of the offer to the public or, as the
case may be, the time when trading on a regulated market begins". It is not clear whether the
earlier or the later of these two times determines when the requirement to supplement a prospectus
ends. It should, in addition, be taken into account that the Markets in Financial Instruments
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Directive (MiFID) is designed to strengthen competition between trading venues. The consequence
of this is the establishment of so-called multilateral trading facilities (MTFs), which are also
subject under the MiFID (Article 26 ff.) to exchange-like rules and regulations. For this reason, the
start of trading on such trading platforms should also lead to termination of the requirement to
supplement the prospectus. We therefore suggest amending Article 16 (1) as follows (additional
wording in bold print):

"1. Every significant new factor, material mistake or inaccuracy relating to the information
included in the prospectus which is capable of affecting the assessment of the securities and which
arises or is noted between the time when the prospectus is approved and the final closing of the
offer to the public or, as the case may be, the time when trading on a regulated market or an MTF
begins, shall be mentioned in a supplement to the prospectus. The requirement to publish a
supplement shall cease to apply at either of the two aforementioned times, whichever is earlier.

Any investor who has already acquired securities covered by a supplement has the right to
withdraw his acceptance within a period of two days after publication of the supplement. This
withdrawal can be handled without any trouble in those cases in which - because the IPO period
and the corresponding offering phase are still ongoing - the customer's order can be simply
cancelled. Things are much more complicated, however, in cases where settlement has already
taken place through delivery of the securities. In such cases, the transaction has to be reversed, i.e.
securities and money have to be retransferred. As the settlement period in Europe is usually two or
three days and is thus either the same as or longer than the period allowed for investors to
withdraw their acceptance, the withdrawal option would not be restricted in most cases. Only
transactions shortly before publication of the supplement would be affected. The right of
withdrawal where a prospectus is supplemented should therefore be limited to the time in which
settlement has not yet taken place, i.e. the securities have not yet been delivered, in order to avoid
complicated reverse transactions.

We therefore suggest amending Article 16 (2) PD as follows:

"2. Investors who have already agreed to purchase or subscribe for the securities before the
supplement is published shall have the right, exercisable within a time limit which shall not be
shorter than two working days after the publication of the supplement, to withdraw their
acceptance, provided that settlement has not yet taken place. "
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® re 6. Article 7 PD in conjunction with, for example, Annex V, section 4.14. PR:
Information on taxes in prospectuses

In accordance with the minimum information required in the securities note, also for non-equity
securities, "information on the taxes on the income from the securities withheld at source" must be
provided. This wording has led to different interpretations with in some cases far-reaching
consequences for the issuer. It is, for example, understood to mean in some cases that an issuer of
non-equity securities must provide information in every Member State in which the prospectus is
notified on the tax consequences associated with acquisition of the securities in that Member State.
Depending on the number of Member States in which notification has taken place, this leads in
some cases to very lengthy tax information in prospectuses. The issuer can only obtain and update
this tax information by engaging tax lawyers in the respective Member States, which is highly
time- consuming and cost-intensive, as national tax provisions in particular are often amended and
supplemented. Particularly non-equity securities are offered in a continuous or repeated manner
under the base prospectus regime, so that the information on taxes in the prospectus triggers higher
requirements for monitoring relevant national tax legislation and may even lead to an obligation to
provide a supplement in accordance with Article 16 PD.

For this reason, the information on taxes in prospectuses for non-equity securities should refer only
to "withholding taxes in the issuer 's home country" (tax withheld at source in the narrower sense).
The wording of section 4.14 PR also suggests this, as it calls for information on the taxes withheld
at source. To remove the lack of clarity here, we suggest defining the current phrase "income from
the securities withheld at source" more precisely to this effect. Furthermore, the requirement to
provide information on the tax situation also in the host Member States in which the offer is made
or admission to trading is applied for should be dropped. Such information is part of the advice
provided individually to investors and is already covered by Article 19 MiFID.

In this context we refer to ICMA's comments of 13 November 2007 submitted to CESR regarding
CESR's FAQs on Prospectuses No. 42. Tax information in prospectuses for non-equity securities
should be restricted to "withholding taxes in the home country of the issuer" instead of leaving it
open to Member States to interpret "taxes withheld at source" in different ways. ICMA proposed
inter alia to refer to paying agents as a clarification. Although this is a good approach in our view it
should be clarified that this does not include taxes withheld by entities in other functions like
depository or custodian banks of the investor.

» re 7. Article 18 PD: Addition to the notification procedure
Article 18 PD sets out the formal procedure that is required so that a prospectus that has already
been approved in accordance with Article 17 is valid Community-wide in any number of host



-11 -

Member States. The procedure provides for the prospectus, along with a certificate of approval, to
be sent by the competent authority of the home Member State to the competent authority of the
host Member State. The validity of the prospectus in the host Member State concerned depends on
due notification by the competent host Member State authority. Furthermore, notification triggers
some important duties for the prospectus issuer that are linked to civil-liability aspects. For this
reason, we believe it is imperative that either the issuer is allowed to issue the securities after
expiry of the period of three working days — without the need for any further action by the
authorities — without having to face sanctions (liability for damages, administrative fine) for
issuing securities without a prospectus or that the competent authority of the host Member State
sends written confirmation of notification either (i) directly to the issuer or (ii) indirectly via the
competent authority of the home Member State. This is the only way for the prospectus issuer to
obtain certainty that the notification procedure has been completed also from the perspective of the
competent host Member State authority. This can be provided in the form of an e-mail to the
prospectus issuer.

® re 8. Article 5 (4) PD: Further specification of the base prospectus regime
A special feature of base prospectuses in accordance with Article 5 (4) PD is that the final terms of
a concrete offering of non-equity securities need not be contained in the prospectus itself but can
be moved to a separate document. The final terms are then provided and published immediately
before the launch of a public offering.

There is no uniform approach in the individual Member States as to which information on an issue
may form part of the final terms and which information must be made in the prospectus itself.
Article 22 (2) PR merely states in this respect that information items which are not known when
the base prospectus is approved and which can only be determined at the time of an individual
issue may be omitted from the base prospectus. While this distinction is a good starting point, it
should be further specified in the individual schedules with regard to the information required so as
to achieve a uniform, EU-wide understanding of the contents and function of the final terms.

In addition, issuers using base prospectuses should also be allowed to divide the prospectus into a
registration document, a securities note and a summary note. Article 26 PR does not allow such a
division, provided for under Article 5 (3) PD and Article 25 PR, where base prospectuses are used.
As we fail to see any justification for this, harmonisation of the relevant rules is required.

* re 9. Article 10 PD: No requirement to provide an annual document
The document to be provided annually under Article 10 PD, containing or referring to all the
information that an issuer has been required to publish or make available to the public over the
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preceding 12 months, is a left-over from the annual updating requirement provided for in the
original draft directive of May 2001. Its purpose according to recital 27 of Prospective Directive
2003/71/EC is to protect investors by ensuring publication of reliable information. Any investor
who wishes to acquire a security a long time after it has been admitted to trading on a regulated
market is to be able to obtain condensed information on the issuer quickly and easily in order to
make an investment decision. All the essential information is already available to investors because
of the disclosure requirements under the Market Abuse Directive and the Transparency Directive.
This purpose must be set against the bureaucratic burden for the issuer, who not only has to keep
and process the information already available on the capital market but must also provide this
document not only once but, where securities are listed abroad, to all relevant competent
authorities. Given this document's lack of up-to-dateness - a fact which should not be overlooked
—, the requirement to provide it should be dropped in order to reduce bureaucracy.

Where cross-border offerings of securities are concerned, the annual document should at any rate
only have to be provided once and not - as is customary today - to every single competent
authority.

* re 10. Article 12 (2) PD
If, in accordance with Article 12 PD, an issuer uses a prospectus comprising a registration
document, securities note and a summary note, Article 12 (2) PD states that in the event of a
further issue he can only update the already approved registration document by including the
relevant information in the securities note. Updating the registration document itself is not deemed
to be permissible under Article 12 (2). This is difficult to understand, since such updating is
necessary so that the updated registration document can be used for other issues as well. This
would not only make things easier for the issuer but would also allow provision of a uniform,
updated registration document to all investors

® re 11. Article 9 PD: Securities offered in a continuous or repeated manner for more than
12 months

In line with CESR's approach at level 3, it should be made clear that the validity of a prospectus
applies only to a new offering of the relevant security and not to securities offered publicly in a
continuous or repeated manner for a period of more than 12 months.

® re 12. Article 1 (2) (j) PD: Extension of the exemption by increasing the total consideration
of the offer

This provision stipulates that the PD does not apply to non-equity securities issued in a continuous
or repeated manner by credit institutions where the total consideration of the offer is less than EUR
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50,000,000, which limit is to be calculated over a period of 12 months. Since the entry into force of
the PD, practice has shown that small banks practically cannot benefit from this exemption either,
as the EUR 50,000,000 limit is too low for the annual issuing volume. This exemption should
therefore be extended by raising the total consideration of the offer to less than EUR 500,000,000,
calculated over a period of 12 months. Given that the size of offering programmes used for funding
purposes is usually EUR 10-15 billion, there is no danger of big banks also then being able to
benefit from this exemption.




